the Complainant had not made any safety complaints to MSHA
Officials, or company management officials.

On March 7, 1986 the Complainant went to see Emroy Haggard,
the bookkeeper and part-owner of the Respondent, and told him, in
essence, that Respondent's employees were taking coal.  He also
"explained to him what had been going on and some of the stuff
that been happening". (Tr. 32).  Haggard then set up a meeting
for the Complainant with Swisher the following Monday.  At that
meeting Complainant indicated that the men on the shift were
harrassing him.  Thurman had told him that at one time that
.Crawford stuck his fist in his face and threatened to whip him.
Swisher also said that Thurman told him that the men on the shift
were:  stealing company coal; had broken the headlight on his
truck while it was on Respondent's site; had urinated in his
food, and had locked him inside the gate.  Thurman also told
Swisher that there was' no outside man.  He also told Swisher that
Harness does not have any education.  Thurman had also told him
that when he first started to work for Respondent his shift ran a
miner with only four people on the shift.

Swisher than convened a meeting the following Thursday with
himself, Thurman and the men on the shift along with Foreman
Dempsey.  At that meeting, in essence, Complainant's complaints
were reiterated, then Swisher told the men on the shift that he
would not tolerate any horseplay.  According to Thurman, Swisher
told him then to go back to work.  Swisher also asked Lindsey to
find Thurman a job on the day shift.

After the meeting Thurman intended to return to work.  How-
ever, shortly after he left, Thurman returned to the office and
told Dempsey and Swisher that, in essence, that he could no
longer work under ground with the men on the shift.  Thurman gave
his reason that he feared for his safety because Dempsey and
Harness were "like they were a clique".  (Tr. 107).  Swisher told
Lindsey to try to get Thurman a job on the day shift.  However,
Lindsey has testified that in general it is difficult to get men
from the day shift to transfer to the night shift, and that in
this case none of the day shift men wanted to trade with Thurman
and work on the night shift.  Lindsey also talked to the presi-
dent and manager of another mining company, where Thurman had
previously worked, with regard to obtaining a job for Thurman.

Thurman did not return to work after he left early on
March 6, and subsequently obtained other non mining employment.

Issues

1.  Whether the Complainant has established that he was
engaged in an activity protected by the Act.

421his foreman
